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Chapter 12
The Writer and the Law

Lesson #12: The law can be both a threat and a protective force for writers.

TWO SIDES OF THE LAW

Good

Helps writers protect against piracy/theft
Less Good

Limits writers by allowing civil suits

Limits writers in broadcasting

Limits writers in advertising

First Amendment to the U.S. Constitution (1791)
· “Congress shall make no law…abridging the freedom of speech, or the press.”

· applies to all levels of government (federal, state, county, local)

High Protection

politics

religion

culture
Less Protection

advertising

indecent speech
No Protection

obscenity

criminal threats

Defamation – harming someone’s reputation

· under law a person’s reputation is regarded as a piece of their property

· harm someone’s reputation and you may have to pay damages

· reputation refers to how others see us, not as we see ourselves

· reputations die – you can’t sue a dead person or their reputation

· libel – written (or published) defamation

· slander – spoken (or said aloud) defamation

· libel is not a crime; it can be the subject of a civil lawsuit that seeks monetary damages rather than a verdict of guilty/not guilty

To win a Defamation Case a plaintiff must prove 5 points
1. publication – the libelous information was published in some form of media

2. identification – the injured party was identified either by name or by description; also includes multiple people with the same name… corporations have their own legal identities & reputations so they can be libeled

3. defamation – harm to reputation in areas like:

· political beliefs

· illness

· business practice or professional competence

· criminal activity

4. fault – the writer was negligent or careless

5. damages – tangible proof of harm like loss of job, decreased revenue, diminished standing in the community

Affirmative Defenses
· Truth – the ultimate defense

· Qualified Privilege – journalists can quote government officials acting in an official capacity even if the quoted material turns out to be false…this includes reporting statements made in court trials, even though they turn out to be lies

· Statute of Limitations – libel suits must generally be filed within a timely period (1-2 years in most states)

· Constitutional Privilege – courts hold public figures and private citizens to different burdens of proof in libel actions

· Actual Malice – (1) the journalist knew the statement was libelous and published it anyhow or (2) the journalist has reckless disregard for the truth

· Public official – people who hold elective office, or a position of significant power

· Public figure – famous people who are household names (celebrities/athletes)…people who have voluntarily entered the public arena in order to affect some public controversy

· Private citizen – you, me or someone not generally well known in a community

Privacy – most states recognize four ways (the four torts of privacy) the media can invade privacy:

1. Publication of Private Facts – revealing intensely personal facts that an individual wished to keep hidden, resulting in shame or humiliation

2. Intrusion into Seclusion – trespassing into someone’s personal space physically or via technology (telephoto lens, sneaking into their office files) …this tort doesn’t require that information actually be published; just the intrusion is a commission of the tort

3. False Light – presenting someone as being something they are not…even if the presentation isn’t defamatory, it is inaccurate and is thus offensive to the subject

4. Appropriation – an individual’s right of publicity, or the unauthorized use of a person’s name, likeness or other integral part of their persona for commercial purposes…boils down to a potential loss of income…names and likenesses can be legally used in news coverage
Copyright
· form of legal protection for those who create various works (authors, composers, artists, sculptors, graphic artists)…it is a financial incentive for them to create works for the greater society

· ideas, facts & events can’t be copyrighted

· copyright for an author is life + 70 years

· copyright for a corporation is either 120 years from date of creation or 95 years from date of publication, whichever is shorter

· when copyright expires the work enters the public domain
· copyright is retained by the employer when a paid employee does creative work

· copyright may be retained by either the employer or a freelance creative person depending on the specific terms of a contractual agreement

Fair use – legal use of copyrighted material without permission under limited circumstances…four factors are involved but no single factor dictates the result:

1. Nature of the Copyrighted Material – how much creative effort went into the work, how widely available is it…less creative work results in less protection

2. Nature of the Use – courts look more favorably on limited fair use for scholarship, teaching, criticism and news reporting

3. Extent of the Use – the quantity & quality of the borrowed material (how many seconds or minutes of a movie clip, TV broadcast or hit song were borrowed; was it a brief passage or the most recognizable part?)

4. Commercial Infringement – the extent to which the borrowed material damages the market for the original work…would people be discouraged from buying the original because of the infringement?

Trademark Law – prevents consumer confusion and protects the relationship between a business and its customers; includes:

· logos

· symbols

· advertising slogans

· other expressions of a product or service

Advertising:

· courts didn’t traditionally recognize commercial speech but are slowly changing that thinking

· an individual ad might be protected if it is truthful and in no way misleading

· the ad must relate to a legal product or service

· if an ad promises a product will do something it can’t, it is not protected

· the government can regulate any advertisement in the name of protecting the public health or well-being

· complaints about misleading ads are handled by the Federal Trade Commission which examines three criteria:

1. Is the ad likely to mislead?

2. Will a reasonable consumer find the ad deceptive?

3. Does the ad contain a material statement or omission that would cause consumers to buy the product based on the misrepresentation?

Broadcast regulation:

· Radio/TV have been highly regulated for nearly a century while print media and the Internet have not

· Federal Communications Commission (FCC) regulates broadcasting because stations transmit their content on public airwaves that are readily available to impressionable children

· Cable & satellite services don’t use public airwaves; they transmit content on wires that customers pay for…so the FCC has less authority over them

· FCC prohibits indecent material on radio/TV…it allows a safe harbor from 10:00 p.m.-6:00 a.m. when there is likelihood of kids in the audience 

· Payola – payments by record companies to programmers to air particular songs

· Plugola – payments to promote particular products during regular programming
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