FAQ’s FROM THE U.S. PATENT & TRADEMARK OFFICE

™ Trademark – a word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others

SM Service Mark – a word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of a service rather than goods...the term “trademark” is often used to refer to both trademarks and service marks

Patent – a limited duration property right relating to an invention, granted by the United States Patent and Trademark Office in exchange for public disclosure of the invention…the purpose is to exclude others from making, using, offering for sale, or selling the invention throughout the United States or importing the invention into the United States

© Copyright – protects works of authorship, such as writings, music, and works of art that have been tangibly expressed…for information contact the U.S. Copyright Office (a division of the Library of Congress)

“Use in Commerce” vs. “Intent to Use:”

Federal trademark registration is not required…it can be established simply by conducting commerce.  If you have already used your mark in commerce, you may file under the “use in commerce” basis.  If you have not yet used your mark in commerce, but intend to in the future, you must file under the “intent to use” basis.  An “intent to use” filing requires an additional form and fee.

Benefits of Federal Trademark Registration:

· public notice of your claim of ownership of the mark

· a legal presumption of your ownership of the mark and your exclusive right to use the mark nationwide on or in connection with the goods/services listed in the registration

· the ability to bring an action concerning the mark in federal court

· the use of the U.S. registration as a basis to obtain registration in foreign countries

· the ability to record the U.S. registration with the U.S. Customs and Border Protection Service to prevent importation of infringing foreign goods

· the right to use the federal registration symbol ®
· listing in the United States Patent and Trademark Office’s online databases

If you claim rights to use a mark, you may use the ™ (trademark) or SM (service mark) designation to alert the public to your claim of a “common-law” mark.  No registration is necessary to use a ™ or SM symbol and you may continue to use these symbols even if the USPTO refuses to register your mark.  Those symbols put people on notice that you claim rights in the mark, although common law doesn’t give you all the rights and benefits of federal registration. 

You may only use the federal registration symbol ® after the USPTO actually registers a mark, not while an application is pending.  And it may only be used on or in connection with the goods/services listed in the federal trademark registration and while the registration is still alive (you may not continue to use it if you don’t maintain the registration or it expires).  Although there are no specific requirements on where the symbol should be placed relative to the mark, most businesses use the symbol in the upper right corner of the mark.  Note: Because several foreign countries use ® to indicate that a mark is registered in that country, use of the symbol by the holder of a foreign registration may be proper.
♫ Band Names:

A band name may function as a service mark SM for “entertainment services in the nature of performances by a musical group” if it is used to identify live performances.

A Registration may be refused if the Mark is:

· likely to cause confusion with a mark in a registration or prior application

· descriptive for the goods/services

· a geographic term

· a surname

· ornamental as applied to the goods

Trademarks may be assigned or sold to third parties.

Federal trademark registrations must be renewed every 10 years.

Link to U.S. Patent & Trademark Office sound mark examples.

TYPES OF PATENTS:

Utility patents may be granted to anyone who invents or discovers any new and useful process, machine, article of manufacture, or composition of matter, or any new and useful improvement thereof.

Design patents may be granted to anyone who invents a new, original, and ornamental design for an article of manufacture.

Plant patents may be granted to anyone who invents or discovers and asexually reproduces any distinct and new variety of plant.

Source:

Website for U.S. Patent & Trademark Office
COPYRIGHT, PATENTS, TRADEMARKS, INTELLECTUAL PROPERTY

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”

                                   - U.S. Constitution (First Amendment, December 15, 1791)



In spite of the 1st Amendment, government DOES restrict speech:

· False or misleading advertising

· Expressions that intentionally threaten public safety

· Speech restrictions during time of war

Speech that is NOT protected:

· Seditious expression (conduct or language that incites others to rebel against the state)

· Copyright infringement

· Libel

· Obscenity

· Privacy rights

· Expression that interferes with the 6th Amendment

Copyright – legally protects the rights of authors and producers to their published or unpublished writing, music lyrics, TV programs, movies, or graphic art designs; after the end of the copyright period the work enters the public domain which gives the public free access.  The symbol © indicates the creator is exercising copyright.

As of 1998, the copyright period extended to the life of the author plus 70 years, or 95 years for a corporate copyright owner.

Internet file swapping has raised an entirely new class of copyright concerns in every media sector.  The Digital Millennium Copyright Act of 1998 outlaws technology or actions that circumvent copyright protection; it may be illegal to simply create or distribute a technology that enables someone to make illegal copies of digital content

Libel – defamation of character in written or broadcast form; a false statement that ridicules someone or injures their business or occupation

Slander – spoken language that defames a person’s character

Qualified Privilege – a form of legal protection against libel granted to reporters who cover court cases; they are allowed to report on the proceedings even though public statements may turn out to be false

Opinion and Fair Comment – another defense against libel which generally applies only to intentional misstatements of fact; opinions are protected from libel

Libel laws protect: satire

                              comedy

                              opinions in reviews of books, plays, movies & restaurants

Courts generally accept the notion that “…a free and democratic society must tolerate even repulsive kinds of speech.”
Right to Privacy – a person’s right to be left alone without his or her name, image or daily activities becoming public property.  It is sometimes at odds with reporters who are generally free to publish the names and photographs of private individuals appearing in public places, as well as public figures, without their consent.  When private individuals become part of significant news stories, they essentially waive the right to privacy.

Privacy Act of 1974 – protects individuals’ records from public disclosure unless individuals give written consent.

Privacy Act of 1986 – extended the 1974 law to computer-stored data and the Internet, though subsequent court decisions ruled that employees have no privacy rights in electronic communications conducted on their employer’s equipment.

Print vs. Broadcast – since the unlicensed print media is not subject to government regulation, licensed broadcasters - regulated by the FCC - are at a disadvantage.  The USSUPCO has ruled that “whenever a broadcaster’s rights conflict with the public interest, the public interest must prevail.”

Section 315 of the 1934 Communications Act – requires broadcasters to sell commercial time and provide equal opportunities and response time for legally qualified candidates for federal political office (President, U.S. Senate, House of Representatives).

Source:

Media & Culture: An Introduction to Mass Communication, 8th Edition - Richard Campbell, Christopher R. Martin & Bettina Fabos (2013, Bedford/St. Martin’s)

MEDIA LAW

U.S. law protects the press to ensure “the unfettered interchange of ideas for bringing about the political and social changes desired by the people.”

The free flow of ideas is necessary in a democracy because people who govern themselves need to know about their government and about those who run it.

There is intense debate whether blogs should be considered journalism and what constitutional protections might apply to them. Bloggers should exercise the same standards of fairness and accuracy as traditional reporters.

Appropriation: a form of invasion of privacy in which someone’s name or photo is used in an advertisement or similar purposes of trade without authorization

Shield laws – As of 2009, 35 states have them to protect reporters; New Hampshire is not one of them, although the NH Supreme Court has recognized a qualified constitutional privilege to withhold the identity of confidential news sources.  In essence, our Legislature has said we don’t need a shield law because reporters already are protected.  Further, they have recently ruled that websites deserve the same protection as newspapers.

Copyright and Fair Use:

Copyright law ensures compensation to authors for contributing to the public good by publishing their works.  Key elements include:

· Copyrightable works are protected from the moment they are fixed in tangible form, whether published or unpublished

· Copyright protection begins with a work’s creation and endures for 70 years after the author’s death

· Works for hire and anonymous or pseudonymous works are protected for 95 years from publication or 100 years from creation, whichever is shorter

· The fair use limitation is governed by four factors:

1. Purpose & character of the use

2. Nature of the copyrighted work

3. Size & significance of the portion relative to the work as a whole

4. Effect on the potential market for, or value of, the copyrighted work

To receive copyright protection and author or publisher must:

· Publish or reproduce the work with the word “copyright” of the symbol ©, the name of the copyright owner and the year of publication

· Deposit two copies of the work with the Library of Congress within 3 months of publication

· Register the work at the Library of Congress and pay a $30 fee

Using online content without permission raises significant copyright issues, though the courts are still wrestling with how the fair use doctrine applies to online usage.

A 2001 USSUPCO ruling gave freelance writers the power to decide whether their articles sold to print publications may be reproduced electronically online.  Freelance authors must be paid if their articles are redistributed online.

Source:

News Reporting and Writing, 10th Edition – Brian S. Brooks, George Kennedy, Daryl R. Moen & Don Ranly (2011, Bedford/St. Martin’s)

LOTTERIES
Under federal law broadcasters may not broadcast or sponsor a commercial lottery.  An exception is allowed for announcements & advertisements for state-run lotteries.  There are three elements to a lottery:

1. Prize

2. Chance 

3. Consideration

Source:

Management of Electronic and Digital Media, 5th Edition – Alan B. Albarran (2013, Wadsworth Cengage Learning)

UNFAIR COMPETITION/PROTECTING INTELLECTUAL PROPERTY

“The Congress shall have power to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.” 

                                                       - U.S. Constitution Article 1, Section 8, Clause 8

Intellectual property – a legal right to patents, trademarks or copyrights, including trade secrets given to the inventor or original writer of an idea.  Trade secrets are proprietary information or ideas that are key to the success of a business. 

Companies may disclose trade secrets or business strategies to employees. If an employee leaves to join a competitor, or form his or her own firm, the business can lose an important asset.

On the other hand employees who create original ideas need to protect them from theft by a company or competitor.

Steps to protect a company’s goodwill:

· Register with the Secretary of State...they will search to be sure the name of the enterprise doesn’t conflict with an existing business

· File a trade name registration with the Secretary of State…this establishes a date and time of protection if similar-sounding firms try to business in the same area

· File a trademark application with the Secretary of State for words, names or symbols associated with the business…if granted you will be entitled to use the symbol ™ next to said words, names or symbols…trademark registration protects logos if a firm in another state begins doing business in NH

· Register the name & logos with the US Patent & Trademark Office to acquire protection if a firm in another state copies your name or symbols

Source:

Website for Shaheen & Gordon, P.A., Attorneys At Law – Manchester/Concord/Dover, NH
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